J Russell Farrar
Willlam N Bates
Kristin Ellis Berexa
Teresa Reall Ricks
Molly R Cripps

Mary Byrd Ferrara*
Robyn Beale Williams
Jenniter Orr Locklin
Keith F Blue
Christopher ] Larkin**

*Also licensed in KY
**Also licensed in AL

Jean Stone, Esq., Hearing Officer
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-5015
Via Hand Delivery
Re:
00133

Dear Hearing Officer Stone:
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Enclosed for filing are the original and 13 copies of a Motion to Reschedule Oral

Argument to May 2,

that allows both partles to be represented by their counsel of choice.

If you have questions, please do not hesitate to contact me

LDB/dcg
Enclosures
cc: Parties of Record

Sincerely,

& A pots

H. LaDon Baltimore

2005, or to the earliest available date that 1s acceptable to the Authouty and

NuVox Communications, Inc
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NUVOX COMMUNICATIONS, INC.”’S MOTION
TO RESCHEDULE DATE FOR ORAL ARGUMENT

NuVox Communications, Inc. ("NuVox"), by and through its undersigned counsel,
respectfully submits this motion to reschedule oral argument to Monday, May 2, 2005, or to the
earliest available date that is acceptable to the Authority and that allows both parties to be
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|

|
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|
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represented by their counsel of choice. '
BellSouth commenced this action by petition filed pursuantto T C A §65-4-117 an(Ii
Rule 1220-1-1.09 for interpretation of BellSouth’s Interconnection Agreement with NuVox!

NuVox filed an answer stating that BellSouth’s complaint is frivolous and should be dismissed
or denied. A status conference was held and various filings made, including briefs and reply
t

briefs On April 11, 2005, the Hearing Officer issued a Notice of Oral Argument before the|

panel on Monday, April 18, 2005. Counsel for NuVox still has not received service of the notice

and only came to know about it on Tuesday, April 12, 2005.

NuVox files this motion because it, and its regional counsel, have preexisting

commitments on Monday April 18, 2005 that cannot be rescheduled NuVox personnel and

Washington, D.C. based counsel, John Heitmann, will be in Montgomery, Alabama for a joint
arbitration hearing before the Alabama Public Service Commuission that begins at 9.00 AM lIon
Tuesday, April 19, 2005. Accordingly, Mr. Heitmann is scheduled to meet with clients that ;lare
parties to that arbitration, including NuVox and fellow Joint Petitioners KMC and Xspediusiand

all witnesses therefore, for critical hearing preparation in Montgomery on Monday, April 18

Extensive travel arrangements have already been made for counsel and each of the parties’

!
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witnesses (4), including NuVox in-house counsel and witness, Mr. Russell, whosevattendan:ce

. {
also would be required at oral argument before the TRA. There is no other time available during

which Mr. Heitmann and Mr. Russell can convene for preparation for the Alabama hearingjwith

fellow panel witnesses from the Joint Petitioners. Therefore, unless the newly scheduled o%al
!

argument in Tennessee is continued, NuVox’s ability to present its case before the TRA will be
n

compromised and NuVox and its fellow Joint Petitioners’ ability to present their case befor;e the
!

Alabama PSC panel will be compromised.

Local counsel for NuVox contacted BellSouth regarding an agreement for contmuarllce as
required by Tennessee Regulatory Rule 1220-1-2- 07(1). BellSouth refuses to agree to a |
continuance, therefore necessitating this motion. Copies of electronic mail correspondence|from
BellSouth’s counsel indicating availability on May 2, 2005 for a Florida Public Service |
Commission conference that has now been scheduled for May 6, 2005 and a subsequent e-rr|1a11
indicating an unexplained conflict on May 2, 2005 are attached.’

NuVox merely requests a continuance to the next Directors’ Conference, May 2, 2005, or

to the earliest available date that is acceptable to the Authority and that allows both parties tio be
represented by their counsel of choice. This reasonable request is not a delaying tactic and 1s

necessary as set forth above. BellSouth’s interest will not be prejudiced by the continuance o
the next Directors’ Conference. Whereas NuVox’s interests — and those of two CLECs that|are
not parties to this proceeding, but are parties to a joint arbitration before the Alabama PSC | will
be prejudiced if this motion for continuance is not granted.

Tennessee Regulatory Authority Rule 1220-1-2.07(4) states:

4) In determining whether to grant such a motion, the Hearing Officer or the
Authority may consider the relative convenience of the parties, the

l
|
1

! If BellSouth’s counsel of choice has a conflicting commitment on May 2, 2005 that cannot be rescheduled,

NuVox does not seek to have oral argument scheduled on that day, 1n spite of BellSouth’s conflict Instead, NuVox
respectfully submuts that the oral argument should be scheduled on the earliest available date that 1s acceptable ito the
Authority and that also can be accommodated by each party’s counsel of choice (Mr Heitmann will be presenting
oral argument for NuVox and it 1s our understanding that Mr Marcus, from BellSouth’s Atlanta headquarters, W|ll
be presenting oral argument for BellSouth)

|
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Authority’s calendar for hearings and the necessity for the expeditious
disposition of the case.

l
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NuVox’s motion meets these criteria. NuVox will be greatly harmed if 1ts selected outsidei

counsel who has represented and continues to represent NuVox in each of the state commis'lsion
cases mnvolving BellSouth’s audit requests is unable to attend. Similarly, NuVox will be grleatly
harmed if its in-house counsel and company representative, Mr. Russell, is unable to attend.
BellSouth will not be harmed by a continuance, as there are no damages at issue 1n this case,: (the
issues are limited to those surrounding whether, how and the extent to which BellSouth hasI; the
right to initiate an audit) and the timing of any audit that might come as a result of it would inot
change in any way what BellSouth could seek with the results of any such audit. At this lat}?e
date, rescheduling of meetings and travel for NuVox, its fellow Joint Petitioners’ w1tnessesi and
counsel for the Alabama arbitration hearing simply cannot be done without greatly harming| the

ability of NuVox, KMC and Xspedius to present their arbitration case before the Alabama PSC

panel. The Authority’s calendar has a Directors’ Conference for May 2, 2005; and there is no

emergency in this matter that would require an oral argument in this matter before then.

For the reasons stated herein, NuVox requests that the oral argument scheduled for
Monday, April 18, 2005 be rescheduled to Monday, May 2, 2005, or to the earliest availableI date
that is acceptable to the Authority and that allows both parties to be represented by their counsel
of choice.

Respectfully submitted, l
NuVox Communications, Inc. |
John J. Heitmann H. LaDon Baltimore
Jennifer M. Kashatus FARRAR & BATES, LLP
KELLEY DRYE & WARREN LLP 211 Seventh Avenue North
1200 19" Street, NW Suite 420
Suite 500 Nashville, Tennessee 37219 %
Washington, D.C. 20036 (615) 254-3060 (telephone)
(202) 955-9600 (telephone) ' (615) 254-9835 (facsimile)

(202) 955-9792 (facsimile) don.baltimore@farrar-bates.com
| 3



jheitmann(@kelleydrye.com
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overnight delivery, or facsimile transmission to the following.
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Heitmann, John

[ (p —_—
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From: Marcus, Theodore [theodore marcus@bellsouth com)
Sent:  Wednesday, April 13, 2005 8 38 AM |
To:
Cc:

Subject: RE TN Oral Argument

John

| think you are out of hne at this point, and | am not sure that the Commissioners would disagree with that
assessment Please file your motion Thank you

Theodore

Heitmann, John

Kashatus, Jennifer M , don baltimore@farrar-bates com, Edenfield, Kip, Hicks, Guy , Phillips,
Joelle, Meza, James, don baltimore@farrar-bates com

----- Original Message-----

From: Heitmann, John [matlto:JHeitmann@KelleyDrye.com]
Sent: Wednesday, Apnl 13, 2005 8:01 AM

To: Marcus, Theodore

Cc: Kashatus, Jennifer M.; don.baltimore@farrar-bates.com; Edenfield, Kip; Hicks, Guy ; Phillips, Joelle;

Meza, James; don.baltimore@farrar-bates.com
Subject: RE: TN Oral Argument

What 1s the nature of your conflict on 5/27

John J. Heitmann

Kelley Drye & Warren LLP

1200 19th Street, N.W., Suite 500
Washington, D.C. 20036

Office (202) 955-9888

Fax (202) 955-9792

Mobite (703) 887-9920
Jheitmann@kelleydrye.com

From: Marcus, Theodore [mailto:theodore.marcus@bellsouth.com]
Sent: Wednesday, April 13, 2005 7:55 AM

To: Heitmann, John

Cc: Kashatus, Jennifer M.; don.baltimore@farrar-bates.com; Edenfield, Klp, Hicks, Guy ; Philli
Joelle; Meza, James; don. baltlmore@farrar -bates.com

ps,

Subject: RE: TN Oral Argument

am unavailable for a ments hearing at the TRA on May 2nd itself I'm not sure what point you)

be making by attaching the email, but you are welcome to do so if that I1s your client's desire
document 1s not privileged, from BST's perspective

Thank you

----- Original Message-----
From: Heitmann, John [mailto:JHeitmann@KelleyDrye.com]

4/13/2005

| am available for a short conference call with the FPSC to go over issues the week of May 2nd |
would

|The
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Sent: Wednesday, April 13, 2005 7:43 AM
To: Marcus, Theodore

Cc: Kashatus, Jennifer M.; don.baltimore@farrar-bates.com; Edenfield, Kip; Hicks, Guy ;
Phillips, Joelle; Meza, James don.baltimore@farrar-bates.com
Subject: RE: TN Oral Argument

Theodore,

You indicated to the FPSC that you were available the week of May 2 Is that no longer the

case? Our draft motion has that e-mail attached 1o it at the moment
John

John J. Heitmann

Kelley Drye & Warren LLP

1200 19th Street, N.W , Suite 500
Washington, D.C. 20036

Office (202) 955-9888

Fax (202) 955-9792

Mobile (703) 887-9920
jheitmann@kelleydrye.com

----- Original Message-----

From: Marcus, Theodore [mailto: theodore marcus@bellsouth.com]
Sent: Wednesday, April 13, 2005 7:15 AM

To: Heitmann, John

Cc: Kashatus, Jennifer M.; don.baltimore@farrar-bates.com; Edenfield, Kip; Hicks,
Guy ; Phillips, Joelle; Meza, James
Subject: RE: TN Oral Argument

John

My phone number Is (404) 335-0722 | appreciate the ime constraints that you have
described Indeed, I've had to make quick adjustments to my schedule in hight of the
recent scheduling of oral argument Unfortunately, I'm not in a position to accede to

your request for two reasons (1) | have commitments May 2nd, and 9th, frankly and
(2) movement beyond those times 1s very much against my cllent s Interests

| noticed -- and this 1s intended to be a helpful comment -- that the NC TRO motion
hearing was covered efficiently by local counsel, with Mr Russell present at the table
Perhaps that expenence may cause your team to reconsider the necessity of
unilaterally having to seek to move the heanng Just a thought

For the future (and | recognize that the TRA's timing may have caught us both by
surprise), let me say that | am not against counsel working together to make
scheduling adjustments out of courtesy Unfortunately, | am not in a posttion to do that
this time

Theodore

Senior Regulatory Counsel
BellSouth Telecommunications, Inc ‘
675 West Peachtree Street, N E. |
43rd Floor

Atlanta, GA 30375
(404) 335-0722
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theodore marcus@bellsouth com
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The information transmitted 1s intended only for the person or entity to which it I1s
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From: Heitmann, John [mailto:JHeitmann@KelleyDrye.com)
Sent: Tuesday, April 12, 2005 7:02 PM

To: Marcus, Theodore

Cc: Kashatus, Jennifer M.; don.baltimore@farrar-bates.com
Subject: TN Oral Argument

Theodore,

Much to my surpnse, | don't seem to have your number [ called Kipp earher
today seeking reconsideration on BellSouth HQ decision to decline my request
for continuance in TN to May 2. | understand from a voice mail left by Knpp that
it1s your call The reason for my request is that | have a conflict | have [
hearing staring 9am Tuesday in Montgomery with Jim Meza and | will be in
Montgomery for witness prep on Monday afternoon The travel schedules and
calendars of a haif-dozen people are already set | have a motion ready to file,
but } am hoping that you will reconsider and extend the professional courtesy
that opposing counsel typically extend each other In these types of sutuatlons

If you can advise me when you arrive at work tomorrow, it would be most
appreciated

Thank you
John

John J. Heitmann

Kelley Drye & Warren LLP

1200 19th Street, N.W., Suite 500
Washington, D.C. 20036

Office (202) 955-9888

Fax (202) 955-9792

Mobile (703) 887-9920
jheitmann@kelleydrye.com

The information contained in this E-mail message 1s privileged, |
confidential, and may be protected from disclosure; please be aware that
any other use, printing, copying, disclosure or dissemination of IhlS
communication may be subject to legal restriction or sanction If you
think that you have received this E-mail message in error, please relply
to the sender. This E-mail message and any attachments have bec:nl
scanned for viruses and are believed to be free of any virus or other
defect that might affect any computer system into which 1t is received
and opened However, it is the resp0n51b1hty of the recipient to ensure
that it is virus free and no responsxblhty is accepted by Kelley Drye &
Warren LLP for any loss or damage arising in any way from its use. * *
* * % % % * * For more information about KELLEY DRYE & WARREN
LLP please visit our website at http://www kelleydrye.com

|
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addressed and may contain confidential, proprietary, and/or privileged material Any
review, retransmission, dissemination or other use of, or taking of any action in
reliance upon this information by persons or entities other than the intended recipient
is prohibited. If you received this in error, please contact the sender and delete the
material from all computers. 117

The information contained in this E-mail message 1s privileged, confidential, and
may be protected from disclosure; please be aware that any other use, printing,
copying, disclosure or dissemination of this communication may be subject to legal
restriction or sanction If you think that you have received this E-mail message 1n
error, please reply to the sender. This E-mail message and any attachments have
been scanned for viruses and are believed to be free of any virus or other defect that
might affect any computer system into which it is received and opened. However, 1t
is the responsibility of the recipient to ensure that 1t 1s virus free and no
responsibility is accepted by Kelley Drye & Warren LLP for any loss or damage
arising in any way from its use * * * * * * * * * For more information about
KELLEY DRYE & WARREN LLP please visit our website at

http://www kelleydrye.com.

The information contained in this E-mail message is privileged, confidential, and may be
protected from disclosure, please be aware that any other use, printing, copying, disclosure or
dissemination of this communication may be subject to legal restriction or sanction If you think
that you have received this E-mail message in error, please reply to the sender This E-mail
message and any attachments have been scanned for viruses and are believed to be free of any
virus or other defect that might affect any computer system into which it is received and opened
However, it is the responsibility of the recipient to ensure that 1t 1s virus free and no
responsibility is accepted by Kelley Drye & Warren LLP for any loss or damage arising in any
way from its use. * * * * * * * * * For more information about KELLEY DRYE & WARREN
LLP please visit our website at http://www kelleydrye com.

4/13/2005
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Heitmann, John

From: Marcus, Theodore [theodore marcus@bellsouth com]

Se

To:
Cc:

Su

nt:  Thursday, Apri 07, 2005 10 43 AM

Jeremy Susac, Vicki Gordon Kaufman

JON MOYLE, JR, Kashatus, Jennifer M , Edenfield, Kip, Heitmann, John, Jason Rojas
bject: RE Issue Identffication in Docket No 040028 and 040527

Thank you, Jeremy

April 20th 1s not a good date for me either, nor is April 28th (I will be in DC at both times, including a status
hearing on the 28th at the FCC that Kip and | will both be attending - it should only last a day, but | cannot
swear to that) The first week of May works for me, as does the third week

Also, please be advised that BellSouth opposes NuVox's effort to depose Jerry Hendrix in this matter on the
18th, and will be filing a motion for protective order in that regard by COB today NuVox's deposition notice
1S premature, as it pre-supposes that there are factual 1ssues regarding which discovery is appropriate, yet
the FPSC is currently considering that very question

Thank you
Theodore

Senior Regulatory Counsel
BellSouth Telecommunications, Inc
675 West Peachtree Street, N E
43rd Floor

Atlanta, GA 30375

(404) 335-0722 '
theodore.marcus@bellsouth com

From: Jeremy Susac [mailto:JSusac@PSC.STATE.FL.US]

Sent: Thursday, April 07, 2005 9:53 AM

To: Marcus, Theodore; Vicki Gordon Kaufman

Cc: JON MOYLE, JR.; jkashatus@kelleydrye.com; Edenfield, Kip; JHeitmann@KelleyDrye.com; Jason
Rojas .

Subject: FW: Issue Identification in Docket No. 040028 and 040527

Theodore

This i1s the original e-mail that started the present discussion | also put in a call to Kip and counsel for
NewSouth and NuVox | left a message with Kip, and decided to follow-up with an e-malil this
morning Counsel for NewSouth/NuVex indicated that the afternoon of the 20th does not work and
would prefer April 26th Does April 28th work? If not, please provide some dates or I'll wait to hear
back from Kip

FYI | have a meeting with the Prehearing Officer’s aide this morning to discuss the motion to compel
in Docket No 040028 The Prehearing Officer will return from service hearings next week, and will
render a decision thereafter

Thanks in advance for your time and effort in this matter

Hope all 1s well,

4/13/2005
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Jeremy
850-413-6236

From: Jeremy Susac
Sent: Wednesday, April 06, 2005 1:46 PM
To: 'Edenfield, Kip'; Heitmann, John; JON MOYLE, JR.; Vicki Gordon Kaufman

Cc: Nancy Sims
Subject: Issue Identification in Docket No. 040028 and 040527

Does the afternoon of April 20th work for everyone? If not, please send some dates that do work

Thanks,

JLS
85-413-6236

From: Jackie Schindler

Sent: Tuesday, Aprnil 05, 2005 4:44 PM
To: Jeremy Susac; Cheryl Bulecza-Banks
Subject: FW: Meet me request

From: VConf [mailto:vconf@myflorida.com]
Sent: Tuesday, Apnl 05, 2005 4:41 PM

To: Jackie Schindler

Subject: RE: Meet me request

YOUR MMCC FOR 4/20
20 LINES

1:30-10 PM

PHONE 850/488-5778
SC 278-5778

CONF# 20H0405

THANKS,
JANE GREGORY
VOICE CONFERENCE SERVICES
TALLAHASSEE, FLORIDA
850/922-9912
SC 292-9912
-----Original Message-----
From: Jackie Schindler [mailto:]JSchindl@PSC.STATE.FL.US]
Sent: Tuesday, Apnl 05, 2005 4:12 PM
To: vconf@myflorida.com
Subject: Meet me request

4/13/2005
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Please assign a meet me number for the following meeting: -

Wednesday, April 20, 2005
1:30 pm - until...
at least 15 lines

Thanks!

Jackie Schindler
413-6754

*xKkkkK

The information transmitted 1s intended only for the person or entity to which 1t is addressed and may
contain confidential, proprietary, and/or privileged material. Any review, retransmission, dissemination or
other use of, or taking of any action in reliance upon this information by persons or entities other than the
intended recipient 1s prohibited. If you received this in error, please contact the sender and delete the
material from all computers. 117

4/13/2005




